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USCIS will reject Form 1-140 petitions that require an approved labor certification
if the labor certification has expired, or if the Form 1-140 is filed without the
approved labor certification. USCIS will deny a petition that was inadvertently
accepted without a required, valid labor certification.

Exception: USCIS will continue to accept amended or duplicate Form |-
140 petitions that are filed with a copy of a labor certification that is
expired at the time the amended or duplicate Form |-140 petition is filed,
if the original labor certification was submitted in support of a
previously filed petition during the labor certification’s validity
period. These filings may occur when:

e A new petition is required due to a successor-in-interest employer
change;

e The petitioning employer wishes to file a new petition subsequent to
the denial, revocation or abandonment of the previously filed petition,
and the labor certification was not invalidated due to material
misrepresentation or fraud relating to the labor certification
application®;

¢ An amended petition is filed to request a different visa classification
than the visa classification requested in the previously filed petition,
or;

e The previously filed Form I-140 petition has been determined to have
been lost by USCIS or DOS.

In accordance with 8 C.F.R. § 103.1(f)(3)(iii))(B) (as in effect on February 28,
2003), petitioning employers may not file an appeal of USCIS’s decision to deny a
Form |-140 petition that is filed with an expired labor certification issued by DOL.

Validity of Labor Certifications that were Approved by DOL Prior to July 16, 2007: 20
CFR 656.30(b)(2) established an implementation period for the continued validity of
labor certifications that were approved by DOL prior to July 16, 2007. The labor
certifications had to have been submitted in support of an 1-140 petition with USCIS by
January 12, 2008.

Validity of Labor Certifications that were or are Approved by DOL On or After July 16,
2007: 20 CFR 656.30(b)(1) provides for a 180-day validity period for approved labor
certifications. Petitioning employers have 180 calendar days after the date of the

* See 20 CFR 656.31 for Form ETA-750s filed prior to March 28, 2005 or 20 CFR 656.30(d) for Form ETA-9089s filed on or
after March 28, 2005.
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approval of the labor certification application by DOL within which to submit the labor
certification in support of a Form 1-140 petition with USCIS.

(ii) Labor Certification Validity for Labor Certifications with an Ending Validity Date that
Falls on a Saturday, Sunday or Federal Legal Holiday. An approved labor certification
must be filed in support of a Form 1-140 petition during the validity period established by
DOL. The ending validity date of a labor certification may fall on a Saturday, Sunday,
or a federal legal holiday. In those instances, a Form 1-140 cannot be filed on the
ending validity date of the labor certification (using USCIS’ paper-based filing process)
as USCIS does not accept the filing of paper-based petitions on those days. USCIS
consulted with DOL and determined that DOL has no published guidance regarding the
validity of labor certifications that expire on a Saturday, Sunday, or federal legal holiday.
This action is most consistent with existing USCIS regulations, which allow cut-off dates
for the filing of petitions and applications that fall on a Saturday, Sunday or federal legal
holiday to be extended until the next business day. See 8 CFR 1.1(h). This procedure
provides petitioning employers the benefit of the full 180 day validity period for approved
labor certifications established by DOL.

Note: E-filed petitions are considered filed at the time that they are e-filed so are not
affected by service center mailroom closures.

» @ 2. Chapter 22.2 (b)(4)(C)(3)(v) is revised to read as follows:

(v) Sample Notice of Posting.

There is no specific form that petitioning employers must use to comply with the
notice of posting requirements for Schedule A petitions. The following is a
sample notice of posting which petitioners may elect to use for their posting
notices. USCIS worked with DOL to develop the sample as a customer service
convenience. However, the sample notice that was initially published in this
chapter on September 12, 2006 did not contain a field for the name of the
petitioning organization as required by 20 CFR 656.17 and 20 CFR 656.10, for
non-Schedule A posting notices. The current sample now contains a field for the
employer’'s name, though it is not required to establish compliance with the notice
of posting requirements for Schedule A petitions filed with USCIS.

Adjudicators should accept posting notices that are modeled after the sample,
but should not require use of the sample. Petitioning employers may use other
forms as long as they comply with the DOL regulations. Petitions already
approved should not be reopened and revoked for failure to comply with posting
requirements.
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certification under this provision, the adjudicator should then deny the
corresponding 1-140 petition due to the lack of a valid labor certification.

Note 1: An adjudicator does not need to issue a separate notice of invalidation of
the labor certification. Rather, the inclusion of the reasons for invalidation in the
denial of the 1-140 petition is sufficient. In other words, an adjudicator must explain
what fraud or willful misrepresentation of a material fact is contained in the labor
certification that would warrant the invalidation of the labor certification. The
adjudicator should annotate the labor certification “INVALIDATED BY USCIS -
SEE DECISION DATED [insert date of |-140 decision]”’ and forward “for your
information” copies of the 1-140 denial notice and the annotated invalidated labor
certification to:

Office of Foreign Labor Certification
200 Constitution Avenue, NW., Room C-4312,
Washington, DC 20210:

Note 2: Although an adjudicator cannot invalidate a labor certification due to
inaccuracies which do not rise to the level of fraud or willful misrepresentation,
before approving an |-140 petition, the adjudicator must be satisfied that all of the
information contained in the petition (which includes the supporting labor
certification) is true. If the adjudicator finds that the labor certification contains
significant inaccuracies, the petition may be denied due to the petitioner’s failure to
meet his or her burden of proof, even absent clear evidence of fraud or willful
misrepresentation. The adjudicator should explain the reasons for denial in the
denial order.

(B) Revocation of a Labor Certification.

The DOL regulation at 20 CFR 656.32 provides for the revocation of approved
labor certifications by DOL if a subsequent finding is made that the certification
was not justified. In such instances, DOL provides notice to the employer in the
form of a Notice of Intent to Revoke an approved labor certification that contains
a detailed statement of the grounds for the revocation and the time period
allowed for the employer's rebuttal. The employer may submit evidence in
rebuttal within 30 days of receipt of the notice. If rebuttal evidence is not filed by
the employer, the Notice of Intent to Revoke becomes the final decision of the
DOL Secretary. If the employer files rebuttal evidence and DOL determines the
certification should nonetheless be revoked, the employer may file an appeal
under 20 CFR 656.26 within 30 days of the date of the adverse determination. If
the labor certification is revoked, DOL will also send a copy of the notification to
USCIS and the Department of State.

Adjudicators must bear in mind that the labor certifications remain valid until they

are actually revoked (or invalidated, as discussed above). Adjudicators should
provide notice to the petitioner in the form of an Intent to Deny or Intent to
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A.

Revoke if there is documentation in the 1-140 petition that the underlying labor
certification has been revoked in order to provide the petitioner with an
opportunity to supplement the petition with a valid labor certification. If the
rebuttal evidence provided in response to the Intent notice does not include a
valid labor certification, then the I-140 petition must be denied or revoked.

6. Chapter 22.2 (1i)(2)(B) is revised to read as follows:

Qualifying U.S. Employers in connection with adjudication of Form 1-140
Petitions for Outstanding Professors or Researchers (“E12”) under
Section 203(b)(1)(B) of the Act

Although a labor certification is not required for the E12 classification, 8 CFR
204.5(i)(3)(iii) requires that the petitioner provide an offer of employment as initial
evidence in support of a first preference petition filed on behalf of an outstanding
professor or researcher. The offer of employment shall be in the form of a letter
from the prospective U.S. employer to the beneficiary and the offer must state
that the employer is offering the beneficiary employment in a tenured or tenure-
track teaching position or a “permanent” research position in the alien’s academic
field. See 8 CFR 204.5(i)(3)(iii)(A)-(C).

Pursuant to section 203(b)(1)(B) of the Act, the alien beneficiary of a E12 petition
must be seeking to work for a university, institution of higher education or a
department, division, or institute of a private employer if the department, division,
or institute employs at least 3 persons full-time in research activities and has
achieved documented accomplishments in an academic field. /d. See also 8 CFR
204.5(i)(3)(iii), which mirrors the language in the Act.

In general, government agencies at the federal, state, or local level will not fit
within the definition of 203(b)(1)(B) unless the government agency is shown to be
a U.S. university or an institution of higher learning. Thus, USCIS may only
approve an E12 petition in instances where the offer of permanent employment is
from a government agency, if that agency can establish that it is a U.S. university
or an institution of higher learning. Government agencies do not qualify as
“private” employers.

Government agencies which do not fit the definition of 203(b)(1)(b), may have
other available immigration avenues for offers of permanent employment to
professors or researchers. For example, assuming all of the eligibility
requirements for that visa preference category have been met, a government
agency may request the E11, Alien of Extraordinary Ability visa preference
classification pursuant to Section 203(b)(1)(A) of the INA.

> &7 Chapter 22.2 (j)(3) is revised to read as follows:
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